
' 1 'exas StateBoardof MedicalExarkners 

April 17, 1996 

Honorable Dan Morales 
Attorney General of Texas 
P.O. Box 12548 
Austin, Texas 78711-2548 

E-0” 23 1ggfj 

Opinion Committee 

Re: Opinion Request - Associations of Physicians and Podiatrists and authority of Texas State 
Board of Medical Examiners 

Dear General Morales: 

An Attorney General Opinion is respectfully requested under the authority of the Section 22 of 
Article IV ofthe Texas Constitution and Sections 402.041 through 402.045 ofthe Texas 
Government Code. An opinion is requested concerning the authority of the Texas State Board of 
Medical Examiners (“the Board”)~ to promulgate rules to authorize physicians and podiatrists to 
engage in the practice of medicine through co-ownership of a professional association. 

The enabling statute for the Texas State Board of Medical Examiners is the Medical Practice Act 
(“the Act”), Tex. Rev. Civ. Stat. Ann., article 4495b (Vernon Supp. Pamphlet 1996). The general 
powers and duties of the Board are delineated in section 2.09 of the Act, which specitically 
provides the Board with authority to make rules and regulations which are not inconsistent with 
the Act as necessary to govern its own proceedings, perform its duties, regulate the practice of 
medicine in Texas, and enforce the Act. The Board is also authorized under section 3.06@)(12) 
to designate activities which are exempt from the Act; however, the Boards authority in this 
regard is presumably limited to granting exemptions from the application of the Medical Practice 
Act and not the application of other statutes which may apply. 

The Board has received a petition for rule making to authorize podiatrists and physicians to 
practice medicine through a co-owned professional association. This petition is enclosed and 
marked as Exhibit A. It is my understanding that the Office of the Secretary of State has long 
viewed such an arrangement to be prohibited by the Texas Professional Association Act, Tex. 
Rev. Civ. Stat. Arm., article 1528f. Enclosed and marked as Exhibit B is a copy of a sample letter 
in which this view is explained. 



Consequently, prior to proceeding further with rule making on this matter, the Board is seeking 
additional information by way of this request for an opinion. It is requested that the following 
questions be specifically addressed in an Attorney General Opinion: 

(1) Does the Texas State Board of Medical Examiners (“the Board”) have authority to 
make a rule that allows podiatrists and physicians to co-own professional associations for 
the purpose of rendering their respective professional services? 

(2) If the Board has such authority, what are the general limitations, if any, concerning 
such rule making? 

An opinion which addresses these questions is requested. If additional information is needed 
please contact either me or the Board’s General Counsel, Tim Weitz. 

Executive Director 

xc: Allen Hymans 
Executive Director 
Texas State Board Podiatric Examiners 
P.O. Box 12216 
Austin, Texas 78711 

Christopher G. Sharp 
Expressway Tower, Suite 520 
6116 North Central Expressway 
Dallas, Texas 75206 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 



VLA CEKTifLEU MALL, 
RETURN RECEIPT REQUESTED 

January 25, 1996 

Bruce Levy, M.D., J.D. 
Executive Director 
Texas State Board of Medical Examiners 
333 Quadalupe 
Tower Three, Suite 610 
Austin, Texas 78701 

FiF.: Petition for Rule Making on behalf 
Diagnostic Clinic Association 

of The Austin 

Dear Dr. Levy: 

I am enclosing an original and two copies each of a Proposal 
for Adoption of Rule and a Request for Public Hearing Concerning 
Adoption of Rule for filing with the Board. I would appreciate 
your file-stamping the spare copies and returning them to me in the 
enclosed self-addressed stamped envelope. 

I would appreciate your asking Jeff McDonald~ to notify me of 
the date and time that the Proposal will be placed on the Board's 
agenda as well as of the time of any public hearing which may be 
scheduled. 

I have discussed these issues preliminarily with Tim Weitz who 
may be able to supply you with some background on this matter. 

Thank you very much for your courtesy and~assistance. 

Respectfully.submitted, 

Christopher G. Sh>rp 

CGS\kitz 

Enclosures 

cc: Mr. Tim Weitz (w/Enclosures) 
Mr. Michael R. Sharp (w/Enclosures) 
Mr. Robert Spurck (w/Enclosures) 
Richard Tallman, M.D. (W/Enclosures) < Mr. Jon Sligh (w/Enclosures) 



TO: The Texas State Board of Medical Examiners 
333 Quadalupe 
Tower 3, Suite 610 
Austin, Texas 78701 

FROM: The Austin Diagnostic Clinic Association 
12221 Mopac Expressway North 
Austin, Texas 78758-2401 

PROPOSAL FOR ADOPTION OF RULE 

COMES NOW, THE AUSTIN DIAGNOSTIC CLINIC ASSOCIATION, 

("Proponent") , and files this proposal for the adoption of a rule 

with the Texas State Board of Medical Examiners, ("Respondent"), 

and furnishes the following information to Respondent: 

I. 

Proponent is interested in rules regulating the legal 

relationships among health care providers engaged in group 

professional practices because it is a physician-owned Texas 

Professional Association engaging in the practice of medicine and 

having employees and shareholders who are licensees of Respondent 

as well as at least one employee who is a licensed Podiatrist. 

II. 

Proponent seeks the adoption of a new rule concerning 

co-ownership of a Texas Professional Association by physicians and 

podiatrists. Proponent is a Texas Association having a membership 

greater than 25 persons. 
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III. 

Proponent requests Respondent to promulgate a new rule 

permitting "M.D.'s, D.O.'s and/or D.P.M.'s" to engage together in 

the group practice of medicine through co-ownership of a 

professional association. 

IV. 

Proponent contend's that this rule is necessary because: 

(A) Section 3.08(15) of Article 4495b prohibits ". . : aiding 

or abetting, directly or indirectly, the practice of 

medicine by any person, partnership, association or 

coipokation not duly licensed to practice medicine by the 

board"; 

(B) The Texas Professional Association Act, Article 1528f, 

S$ction 2(A) apparently permits ownership by podiatrists 

of a professional association; 

(C) Article 1528f, Sections 2(B)8, 10, (A) (3) '21, all clearly 

contemplate that a-professional association may be formed 

to provide a single professional service, despite the 

recent change in Section 2(A), "including podiatry"; 

(D) The amendment to Section 2(A) of Article 1528f occurred 

in 1991; 

(E) Two old Attorney General Opinions which relate to this 

issue have been published: 

1. M-551, in 1970, states that after January 1, 1970, '_ 
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the provisions of Article 1528f are applicable only 

to individuals licensed to practice medicine by the 

Texas State Board of Medical Examiners, and 

2. M-1185, in 1972, states that podiatrists may not 

create a professional association under Article 

1528f. 

(F) In 1971, the legislature repealed former Section 2(B) of 

Article 1528f. 

The repealed section read as follows: 

"Activities. No professional association 

organized pursuant to this Act shall engage in 

more than one type of professional service.'! 

The implication of the repeal of old Section 2(B) of 

Article 1528f is that more than one type of professional 

service is permitted to be performed by a Texas 

Professional Association. 

Unfortunately, the rest of Article 1528f, including those 

Sections cited in paragraph (C) above, still contemplate 

a single service; 

(G) The Medical Practice Acts' prohibition in Section 2.07(C) 

against "fee-splitting" by physicians with non- 

physicians, as well as the above-cited prohibition 

against "aiding or abetting", creates a dilemma for any 

Texas Professional Association desiring to associate with 

*~ PROPOSAL FOR ADOPTION OF RULE - Page 3 
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any health care provider who is not a licensee of the 

Texas State Board of Medical Examiners. 

WHEREFORE, Proponent requests the Texas State Board of Medical 

Examiners to hold a public hearing concerning the adoption of and 

to adopt a rule permitting co-ownership of a professional 

association among physicians and podiatrists. 

Respkctfully submitted, 

CHRISTOPHER G. SHARP, P.C. 

By: 
CHRISTOPHER G:S P 
Texas State Bar #18115200 
Expressway Tower, Suite 520 
6116 N. Central Expressway 
Dallas, Texas 75206 
(214) 368-3600 
FAX (214) 368-3632 

ATTORNEY FOR PROPONENT 
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TO: The Texas State Board of Medical Examiners 
333 Quadalupe 
Tower 3, Suite 610 
Austin, Texas 78701 

FROM : The Austin Diagnostic Clinic 
12221 Mopac Expressway North 
Austin, Texas 78758-2401 

Association 

REQUEST FOR PUBLIC HEARING CONCERNING ADOPTION OF RULE 

COMES NOW, THE AUSTIN DIAGNOSTIC CLINIC ASSOCIATION, 

("Petitioner"), and files this request for a public hearing 

concerning the adoption of a Rule with the Texas State Board of 

Medical Examiners, ("Respondent"), and furnishes the following 

information to Respondent: 

I. 

Petitioner is interested in rules regulating the legal 

relationships among health care providers engaged in group 

professional practices because it is a physician-owned Texas 

Professional Association engaging in the practice of medicine and 

having employees and shareholders who are licensees of Respondent 

as well as at least one employee who is a licensed Podiatrist. 

II. 

Petitioner formally requests Respondent to hold a public 

hearing concerning the adoption of a Rule permitting co-ownership 

of a professional association among physicians and podiatrists, in 

a REQUEST FOR PUBLIC HEARING CONCERNING ADOPTION OF RULE - Page 1 
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accordance with Government Code Section 2001.029. Petitioner is a 

Texas Association having a membership greater than 25 persons. 

Respectfully submitted, 

CHRISTOPHER G. SHARP, P.C. 

By: 
CHRISTOPHER G. SH?&P 
Texas State Bar #f8115200 
Expressway Tower, Stiite 520 
6116 N. Central Expressway 
Dallas, Texas 75206 
(214) 368-3600 
FAX (214) 368-3632 

ATTORNEY FOR PETITIONER 

-, REQUEST FOR PUBLIC HEARING CONCERNING ADOPTION OF RULE - Page 2 
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Statutory Figs Division 
P.O. Box 13697 

Antonio 0. Gaxza, Jr. 
Audi, Tew 7871 l-3697 Ssrttlryofti 

Office of the Secretary of State 
September28,1995 

Jhvid W. Hilgen 
HilgerS&WatkillS 
San Jacintcl culter, suite 1300 
98saIlJacirltDBaulevard 
P.O. Box 2063 
Aush.Tx 78701 

RE: Member/Owne&ip of a Pmfesioaal Associion 

Dear Mr. Hilgexx 

Since 1970 the sretary of state has fielded questions qardiq membexsbip in a‘ p&ssiional . . 
assmamn aswellasdatedquestionscxmomingthe isswnce of share8 in a pmfessiortal 
associatiooIaadsince1970,theserretaryofstatehastalrentheposition~unasofownershipor 
sharwinaprofessionalassociationmayoalybeheldbyindividualslicensedtoperformthesame 
professional service for which the professional assc&tion was ~fonned. mley King’s 
correspondencerequeststhatthisoffi~~~~itspositionandaccephir~~~either 
a nonprofit corpomtion certified under tbe Texas Medical Pmctice Au, TEX. REV. CIV. STAT. 
ANN., title 4495b (the ‘IMPA), or a professioaal assxiah organi& under the Texas 
Pmfessional Association Au (TPAA), TEL REV. ClV. STAT. ANN., article 1528f may own 
shresinaprofe&malass5atioa. l%isofficehasamsideredhkKi&saqumenB,butstill 
holdstoitsposition~therestri~onsllareownaship. 

hfr.KingkpDsitblardanalysisarebasedupollllis~ofthe~oftheword 
‘license”intheTpAAaadtheusageofthewad”perscm’,intheTpAA,IMpA,asweIlas~ 
tsatutolyprovisions. hIr.Kingamib&gIeatsigni6murcetotbefpdthatsectioa3oftlleTPAA 
a+nHbef0tlowingdefinitiontotbeterm’1Ecense’: ‘lSetennkez.tseinch&saliomse, 
~ofm&trati~oraayotherevi~oftbcsatisfactionofs&tereq’ +s’ Mr.King 
questhat’nKlewouldbeooneedtoincludethissmtence iasuGon3iftheodlypamated 
membenofaPAwereliceasedindh&ak” Mr.KinggoesoatostatethatthisdetXionof 
‘license’doesnotlimitmcmbershipor~ofthePAto~~,but~ 
anyjurkticpeMrlwhichmaylJraukemedidoeundertheprovisioas of the ‘IMPA-a mmpmfit 



David W. Hi&s 
Seotembcr 27. 1995 
Page 2 

corpomion cenified under 5 5.01 of the TMPA and, indir&ly, a profwional eon. 
Ho,ue\er. legislative intent cannot be determined by lcoking only at isolated portions of the Tl’fi; 
it is IO be read as a whole, giving purpose and meaning to evq part. See, B oatte PI&, 551 
SWZd 706 (1977). 

It is best to remember that the Texas Professional Association AU (SB 745) and the Texas 
Professional Corporation AU (SB 589) am in pari materia and were bc~b pasaed by the 6lst 
Legislature in its Regular Session. Therefore. it is presumed that tbey ate endowed Wi the same 
spicitandeachshouldbeconstNedinthecontextoftheotberindetamiaingtbeltgisktveiatcnt 
qardiig ownership of corporations/ assccdions orgaked for the practice of a ptpfeasion. See, 
Eastern Texas Electric Co, V. Woods, 230 SW 498 (Tex. Civ. App.-Beaumom 1921, ref. n.r.e.); 
Bowline v. Citv of pearland, (Tex. Civ. App-Houston 1972, ref. n.r.e.); Op. Tex. An’y Gen. 
No. M-551 (1970). 

Senate Biis 589 and 745 were enacted to provide a legal framework for the incorporation of a 
professional practice, thus allowing licensed professionals a means of achlevmg those federal tax 
advantages afforded to corporations and not allowed to solo pmctitioners or .professional 
partnerships. See. Hamilton, Professional Comoration Act& 24 Southwestern L.J. 94 (Texas) 
(1970). In the late 1960’s, spurted by tax litigation and Treasury mgulations, states, including 
Texas, enacted professional association or professional corporation z&lutes to provide hcensed 
professions with a new business form which would provide the requlslte corpomte &trac?eristics. 
Texas. unlike the other states, enacted both a professional corporation act and a pmfessicoal 
association act. The Texas Professional Corporation Act became effective January 1, 1970, and the 
Texas Professional Association Aa became effective June 18, 196!3. 

If one compares Senate Bills 589 and 745. one sees that apart from some minor diffetences between 
thetwo.theaasaresimilar. Indeed,tbesim&uityofpmposeofbotltactsiasucbtbattmtil 
January 1, 1970, the effective date of the TPCA, articles of association by non-medical 
professionalswereNedbythesecTetaryofsrateastherewasoootherstaMcindfeaurderwhich 
professionals could incorpomt&ssociate. It may be inferred front the inclusion of S&on 11 of 
the TPAA (which refers to the practice of law under tbe TPU), that the act was lnta&d to apply 
to all professionals, thus allowing any professioml to form an assaMon which would qualify for 
corporatetaxtreatmentbytheIRSpriortotheeffeaive~ofUle’IPCA AfterJanuary1,1970, 
all professionals. excluding physicians, surgeons, and doaors of medicine, could tbar form 
corporations under the TPCA. 

Both the professional association and the professional corporation are organ&d for the ~uposc of 
rendefing no more than one type of professional m b&t ac4.s require the filing of 
organizational documents with the secretary of stare; both allow a single pmctitiooer to form an 
association/corpotation; both have centmlized management inabsardofdlrectors;eacbactrequires 
that the articles of association&orporation identify and provide the address of each of tbs. original 



David W. Hilgers 
September 27. 1995 
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members/shareholders; each aa indicates that the ~~IXNI providing the professional service will be 
liable for that person’s negligence and that the as.sociationk~rpo&on shall be liable for tbat 
person’s negligence; and each act allows for tbe issunce of shares or “units of owne@ip.’ 

The definitions section of the TPAA, Section 3, defines “pmfessional service” as follows: “...any 
typz of personal service to the public which requires as a omditioo precedent totbe mndering of 
such service the obtaining of a license, and which service by law cuux~ be performed by a 
cotporation.” The definitions section of the TFCA, Section 3, defines “pmfessional service” as 
follows: ” . ..any type of personal service which requires as a condition precedent to tbe rendering 
of such service. the obtaiCng of a license, permit, ce&%ate of registration .or other legal 
authorization, and which prior to the passage of this AU and by reason of Jaw, could not be 
pfomed by a corporation.. . * IfwereadSection3oftheTPAAandSection3oftheTPCA,it 
would appear that the two acts defme “pmfessional service”, and the legal authorization necessary 
to perform that service, in essentially the same terms. 

lie “broadness” Mr. King remarks upon as an indication of legislative intent to allow juristic 
persons to form. manage and own an interest in a pmfessionaJ association is not supported by the 
legislative intent evidenced by the TPCA, an aa passed by the same legislature and which had a 
similar purpose. Section 3(b) of the TPCA clearly restricts share ownership in a pmfesaional 
corporation, (as opposed to ownership of a pmfessional legal corporation) to “individuala who 
themselves are duly licensed or otherwise duly autbori&l” to reader the same pmfessional service 
as the corporation. The “broadness” used in defining the term “license” aimply~~ relates to 
differences in terminology when referring to the type of “legal autborimtion” a pmfesaional may 
require for the pu4cJic.e of a pmfessional service. Some pmfesaiouals may be cerliied or regisrered 
to practice theii profession rather than &nr&. 

Mr. King indicates that, as the TPAA does not define the word person, his June 1st later focused 
upon other statutory deftitions of the term ‘to foreclose any automatic assumption that person 
meant individual’. However, it is uv fortbeacttodef%tetbetertupe~onairkcetbeau 
only refers to persons licensed to uraaice or oerform a omfesaional service. Se&on 2(A) of the 
TPAA provides for the formation of a pmfessionat association by “one or more persons duly 
licen.4 to practice a profession...“. Members, officers, and ditectors of a profeaaioual 
association are required to be Weused to perform” the type of pmfeaaioml setvice for wbicb the 
pmfessional asmciauonwasformed. [See,Sectious8,9and2loftheTJ’AA] Seuion1Oofthe 
TPAA allows shams or units of ownership in a pmfessional aaaocWon to be ban&able to 
‘persons lkfmed to perform the same type of professiona service aa that for which tire 
professional association was formed.” When determining the meaning of the pluase “licenmd 
person” one must look to the terms and cousuuctiou of the liceming statutes. See,. Op. Tex. Au’y 
Gen. No. AM-526 (1969). The Texas Medical Practice Act sets forth tbe tequimments for obtai&g 
a license in 53.04. 
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(a) An applicant. to be eligible for the examination and issuance of a license, must 
present satisfactory proof to the board that the applicant: 

(1) isat least21 yearsofage; 
(2) is of good professional character. 
(3) ha5 completed 60 semester hours of college courses other than in medical 

rhool. which courses would be accepmble, at the time of compl&on; to The 
University of Texas for credit on a bachelor of arts degree or a bachelor of science 
degree: and 

(4) is a graduate of an acceptable medical school or college that was 
appmvedbytheboardatthetimethedegreewascoaferredaadhascompkteda 
one-year pmgmm of graduate medical training approved by the board. 

As Bill Didlake. Deputy Diior or the Cotporations Section, stated in his June 13th letter to Mr. 
King: “lltese requirements are so restrictive that a person other than an individual petson is I10( 
able to meet them and thus become licensed by the Texas State Hoard of Medical Hotminers.” It is 
the position of the secretary of state that the formation, management, and membenbip/ownership of 
a professional association is restricted to individuals who are bcensed to reader tbe same 
professional service which is to be provided by the professional association. [See, Op. TAX. Att’y 
Gen. No. M-551 (1970) which construes the TPAA and the TPCA and which spacificauy statw 
that after January I. 1970, the TPAA applies only to individuals Lid by tire Texas State Board 
of Medical Examiners.] 

‘This position is further supported by Attorney General’s Opiion No. H-1143 (1978) which 
interpreted former article 4447s (now Section 161.061, Health & Safety Code) relating to 
disclosure of certain agreements for the payment of laboratory teats. Section 1 of former article 
4447s read in part as follows: 

No person licensed inthis state to practice medicine, den&try, pod&y, 
veterinary medicine, or chiropractic shah agree with any clinicaJ, bioanalytical, or 
hospital laboratory, wherever located, to make payments to aucb laboratory for 
individual tests, or test series for patients, unles.s such person discloaea on tire bill or 
statement to the patient or third party payers tbe name and addrem of such 
laboratory and tbe net amount or amounts paid to or to be paid to au& laboratory 
for individual tests... 

Attorney General Opiion No. H-l 143 held, in part, that while the pmfesaionaJ members of tbe 
association or organization were subject to the pmvisions of article 4447s, the act did not apply to a 
professional association or other orga&ation of physicians as an organL&m cannot be “‘bcenscd 
in this state to practice medicine” ‘ [citing Rockett v. Texas State Boatd of Medical a 287 
SW2d I90 fTex. Civ. App --San Antonio 1956, refd n.r.e.)] 

. 
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II may well be that the provision and regulation of health cam has changed dramatically in the 25 
years since the TF’AA went into effect, and that the Board may feel that owner/membership of a 
professional association by other professional asso3ations or c&i&d nonpmfit cotporations does 
not contravene public policy; however, this office cannot alter tbe language of the statute to obtain 
the result you and Mr. King d&i. While Mr. King’s interpretation of the pmvisions of the TPAA 
may provide “useful structural and transactional tools” for physicians or podiatrists, it must be left 
to the legislature to provide the means for accomplishing such tranxtions as it has done in the 
past. When greater flexibility in hansferabiity of interests in a professioml legal corporation was 
desired. it required a legislative act to amend Section 12 to spe&caUy allow tire iasuaKeofshaIes 
in a professional legal corpxation to “individuals, pmfessional legal corporations, and foreign 
professional legal corporations.” (See, Azts 1991, 726 kg., Cb 901, Sec. 80, eff. Aug. 26, 
1991.) The legislature has also considered amending the pmfeaaioml limited liabiky company 
provisions of article 1528n. House Bill 1425, considered last legislative session, proposed to 
amend Part 11 of the Texas Limited Liibiity Company Ad mgarding professional limited liability 
companies. to clearly provide for membership by a “pmfeasionat individual” or “pmfessional 
entity’*. thus allowing the formation of “multi-tiered” pmfessional entities. 

In closing, while tbe current TPAA may not provide a creative solution to one of the hecal 
scenarios described in Mr. King’s June 226 letter, it will allow the creation of PA(2) for the 
disgruntled associate of PA(l) by means of a plan of merger adq&d by the shrueholders of PA(l) 
pursuant to Section 25 of the. TPAA and part 5 of the Texas Fkskss Corporation Ad QBCA). 
(See. article I .02(12)(a), TBCA). 

As your letter of August 3, 1995 requested a detailed wsponse sulzporting our position, I have 
enclosed copies of Deputy Director Didlake’s correspondence with Jeffrey King. Should you desire 
a judicial interpretation of the TPAA, you may submit for tiling to this oflice articks of asxxiation 
identifying a pmfessional association or cettified nonprofit corporation as the initial member or 
organizer of the professional association. Fb-suant to article 9.04 of the ‘IBCA, you may appeal 
the secretary of state’s disapproval of such articles in any diahict oxut of Travis County. 

Sincerely. 

Carmen Flares 
Legal Counsel 
Statutory Figs Division 

_.-. 
enclosures 
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c. Clark K. Ervin 
Assistant Secretary of State 

Richard Riehl 
General Counsel 

Loma w&s5dorf 
Deputy Assistant Secretary 

Biil Didlake 
Deputy Director 

Tiiothy E. WeiD 
Texas State Board of Medical Examiners 

Jeffrey P. King 
Haynes and Boone. LLP 


